
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LEROY COLBERT and JACQUELINE COLBERT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  0$ i  22

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(s) RXXRSXXS*XXX L97O,
1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

nhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of March ,  L9 79, Xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Leroy & Jacquel ine Col-bert

{XEXXEXEXXXX$IEXXfI the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Leroy & Jacquel ine Colbert
394 North Woodland St.
Englewood, New Jersey 07631

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is rhe {XSFXHXXilXXXXil{

df fXff iXx pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (fiiltffi8ilfiXXX8&lilXdXx8fr4( peririoner.

Sworn to before me this

20th day of March

4 (-----

rA-  3 (2 / t  6)

,  Lg79 .
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, New voRr rzzzz

llsre.h 29, L979

trroy & Jacquellnr Golbrrt
t94 North lloodLand St.
Gogkwood, Ncw Jmety 07631

Dcer !1r, & Urg. Colbcrt I

Please take notice of the DacleLon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(S) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ltdth,
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

JOSEPU CslRrl|ATT
EIARINC EXAMINIR

cc: Pet i t ionerts Representat ive

Taxing Bureau's Representat ive

TA-1  .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

LEROY COLBERT ANd JACQUELINE COLBERT

for RedeterminaLion of a Deficiency or

for Refund of Personal Income Tax under

Articl-e 22 of the Tax Law for the Years

1 9 7 0 ,  1 9 7 1  a n d  L 9 7 2 .

DECISION

pet,itioners, Leroy Colbert and Jacqueline ColberL, 394 North Woodland Street'

Englewood, New Jersey 0763L, filed a petition for redetermination of a deficiency

or for refund of personal income tax under Articl-e 22 of the Tax Law for the years

1970,  L97L and 1972 (F i1e  No.  10632) .

A srnal-l claims hearing was held before Williarn Valcarcel, Hearing Officer' at

the offices of the State Tax Comrnission, Two tlorld Trade Center, New York, New York,

on August 26, L976 at 10:45 A.M. Pet i t ioners appeared by Norton A. Rosenberg. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Louis Senft ,  Esq.,  of  counsel) '

ISSUES

I. Whether days worked by petitioner Leroy colbert at his home in Englewood,

New Jersey, can be considered days worked outside New York State for purposes of

income allocation.

II. Whether the expenses of operaLing a van in 1972 in the performance of his

duties as an employeb are deductible.
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FINDINGS OF FACT

1. Petitioners, Leroy Colbert and Jacqueline Colbert' are the sole stockholders

and off icers of CoLbert  Enterpr ises, Inc. (hereinafter "CEIt t) ,  a retai l  sport ing

goods store located in New York City.

2. Petitioners fil-ed nonresident New York State combi.ned income tax returns for

1970 and 1972, and a nonresident New York State joint return for 1971. In each of the

years at issue, Leroy Colbert allocated wage income which he received from CEI to

sources within and without New York State. Tn 1972 Leroy Colbert also reported other

income of $1,335.00 to New York Stace. This income l^ras the excess of a reimbursement

of $5r110.00 which he received from CEI for expenses incurred for maintaining office

and storage facilities at his home in New Jersey, as weLl as out-of-pocket expenses

for operating a vehicle for CEI.

3. On January 27, 1975, the Income Tax Bureau issued three notices of deficiency.

Two notices (for 1970 and L972) were issued against Leroy Colbert and another notice

was issued for I97L against Leroy Colbert and Jacqueline CoLbert. The notices for

a1-1 years were issued on the grounds that al-l- of the wages Leroy Colbert received

fron CEI were alLocable Eo New York. The deficiency fot 1972 also included an

adjustment increasing other income reported by Leroy Col-bert from $L'335.00

(reimbursemene in excess of expense) to $4,335.00. fhis adjustment was the result

of the disal-lowance of expenses of $3,000.00. Othet adjustments wete made in the

notices of deficiency for L971 and L972 wh|c|. are not at issue here'

4. Due to the 1ack of office and storage facilities at the New York store,

petitioners used their home as an office and warehouse for the corporation. Petitioner

Leroy Colbert purchased, ordered and stored merchandise in his home. In addition' he

maintained inventory records and met with sales representatives.



-3-

5. The corporation used petitionerst home as an office and warehouse, since it

could not afford to rent such facil- it ies. Attempts to secure adequate facil i t ies

resulted in the reaLi.za1ion that the payment of such high rental fees, along with the

cost of additional empl-oyees, would create a financial- hardship that could not be

borne by the corporation.

6.  Whi le pet i t ioner  Leroy Colber t  per formed his  dut ies,  h is  wi fe,  Jacquel ine

Colbert, supervised the empl-oyees and conducted the general retail operations of the

store in New York.

7. During lg72 CEI purchased a van for Leroy Col-bertts use in making deliveries'

Leroy Colber t  incurred out-of -pocket  expenses of  $1,800.00 for  the operat ion of  the

van for  CEI.

CONCLUSIONS OF LAW

A. That the days worked by petit ioner Leroy Colbert in his home in New Jersey

during the years at issue were worked there by reason of his necessity and

convenience and not, for the convenience of his employer, Col-bert Enterprises, Inc'

Accordingl-y, such days are not considered days worked outside New York State for

purposes of allocating income to sources outside New York State, within the meaning

and  i n ten t  o f  20  NYCRR 131 .16 .

B.  That  the expense of  $1,800.00 incurred by pet i t ioner  Leroy Col-ber t  in  the

operation of a del-ivery van for CEI during 1972 is deductible, in accordance with

section 62(2)(A) of the Internal Revenue Code; that the Income Tax Bureau is

directed to modify the Notice of Deficiency i-ssued for L972 by reducing the other

income reported (reimbursement in excess of expense) by this amount, to $2'535'00'
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C. That except as provided in Conclusion of Law "Btt, the petition of Leroy

Colbert and Jacqueline Colbert is denied and the notices of deficiency issued

January 27, 1975 are sustained.

DATED: Albany, New York

March 20, 1979

STATE TAX COMMISSION

COMMISSIONER


